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CHAPTER 13  

STANDARD OPERATING PROCEDURES
ISSUED DATE: 9/6/19
SUBJECT:  First Amendment Activities
RESCINDS:


I. PURPOSE

II. POLICY

III. DEFINITIONS

IV. PROCEDURE

I. PURPOSE

This document provides rules and guidance to Helena PD employees in performing their duties before, during and after a First Amendment Activity.
II. POLICY

It is the policy of the Helena Police Department that employees conform to the guarantees of the United States and Montana Constitutions.  In work-related functions related to First Amendment Activities, actions must be confined to a Legitimate Law Enforcement Objective.  The Helena Police Department recognizes that the First Amendment of the US Constitution promotes, encourages and protects the right of free speech and the right of persons and groups to assemble peaceably.  In addition, the Fourth Amendment protects individuals from unreasonable governmental intrusion into their person, homes, papers and effects.  Whether demonstrating, protesting, counter protesting or simply showing support for a cause, individuals and groups have the Constitutional right to peacefully gather and express themselves without interference from law enforcement as to the content of their message.  At the same time, it is also the role of the Helena PD to maintain law and order during a First Amendment Activity and to investigate any potential criminal behavior that might occur before, during or after such an activity.

III. DEFINITIONS

A. First Amendment Activity – constitutionally protected speech or association, or conduct related to freedom of speech, the free exercise of religion, freedom of the press, the right to assemble and the right to petition the government.  A First Amendment Activity includes but is not limited to the preparation, planning and discourse conducted before, during and after a particular event, or continuous activity such as a demonstration or a protest.

B. Infiltrate – a covert investigative technique whereby an officer affirmatively identifies himself/herself as a member of a group or organization and does not disclose his or her identity as a law enforcement officer.

C. Informant – a person not a police officer, who provides information to law enforcement about individuals, groups of individuals or organizations which are generally not publicly available.
D. Legitimate Law Enforcement Objective – a Legitimate Law Enforcement Objective may consist of the following:  the detection and investigation of criminal behavior; the apprehension and prosecution of criminals; the identification of potential acts of civil disobedience designed to unlawfully disrupt legitimate and lawful activities; or the identification of governmental resources necessary to staff a First Amendment Activity sufficient to protect persons and property.

E. Public Source Information – any information that can be obtained or accessed by the general public such as public records, social media sites, web pages and observation of activity that is presented to and/or can be viewed by the general public.
IV. PROCEDURE

A. Helena PD employees may respond to or monitor First Amendment Activities for the purpose of facilitating a Legitimate Law Enforcement Objective.  For example:
1. To develop information that will assist with traffic and crowd control during this or other First Amendment Activities.
2. After receiving information from a reliable informant that a group of counter demonstrators plans to commit criminal acts for the purpose of disrupting another group’s demonstration.

B. Helena PD employees shall not investigate, prosecute, retaliate against, prevent or hinder any person from lawfully participating in First Amendment Activities.

C. Helena PD employees shall not collect, document or retain information on persons associated with a First Amendment Activity based solely on that individual’s:

1. Ethnicity, national origin, race; or

2. Religious, political, or social beliefs or associations; or

3. Sexual orientation; or

4. Support for unpopular causes or beliefs protected by the First Amendment.

D. Helena PD employees will not encourage, suggest or participate in any civil disturbance, civil disobedience, or violation of any criminal law.

E. Questioning of persons involved in First Amendment Activities will be limited to issues related to criminal conduct or to developing information related to a Legitimate Law Enforcement Objective.

F. Members of the press and the public have a First Amendment right to record police officers and police activity when the individual making the recording has a legal right to be present where the recording is taking place.  People recording activity cannot materially interfere with officers or create a hazardous situation for themselves or others, however, the simple act of recording does not constitute interference, even if it is a distraction or an annoyance.  The right to record or collect this information extends to protecting the publication of that material in any media of the person’s choosing, such as social media or video-sharing sites.

G. Officers shall not take, confiscate or seize a citizen’s camera, cellphone or other electronic recording device simply because they are recording police activity.  A camera, cellphone or other electronic recording device may be seized incident to arrest, when the device(s) is subject of a search warrant, or when there is a legally recognized exception to the search warrant requirement.

1. When particularized suspicion exists that a device contains evidence of a crime, it may be seized depending on the circumstances of an incident, however a search warrant is generally required to access information on the device unless a legally recognized exception exists to the search warrant requirement.
2. In cases where an employee believes an electronic device contains evidence of a crime, less intrusive measures should be attempted prior to seizing the device if possible and reasonable. Other methods may include but are not limited to: the citizen voluntarily electronically sending the employee the information needed; voluntarily surrendering the device for the information to be recorded or downloaded; or electronically recording, photographing or videoing the needed information.  If a device is taken voluntarily from a citizen, the employee should make every effort to return the device to the owner as quickly as practical.
H. Officers shall not take, confiscate or seize a citizen’s journal, writing or other personal documents unless the items are subject to a search warrant or there is a legally recognized exception to the search warrant requirement.

I. Any photography or video recording of an event shall be conducted in a manner that minimizes interference with the First Amendment Activity and must be related to a Legitimate Law Enforcement Objective.
J. Nothing in this policy document prevents an employee from recording images or activities for the purpose of facilitating a Legitimate Law Enforcement Objective, such as managing public resources, collecting evidence to be used in criminal investigations or in the collection of evidence to evaluate and defend civil claims.

K. Nothing in this policy document prevents an employee from performing the following actions, provided they are undertaken to accomplish a Legitimate Law Enforcement Objective:

1. Helena PD employees may gather, review and disseminate public source information pertaining to planned or ongoing First Amendment Activities, including publicly available information such as internet and social networking sites and permit requests.

2. Helena PD employees may overtly communicate with any person, including informants, involved in or with knowledge of a First Amendment Activity in order to ascertain general logistical information about the activity such as number of participants, start and end times, planned march routes, rally locations, etc.

3. Helena PD employees may, with supervisory approval, attend public rallies, demonstrations, and marched in a plain clothes capacity without disclosing their identity, so long as their purpose is solely to monitor the event for logistical or criminal conduct issues.  Employees acting in such a capacity will not direct or influence the event’s participants and will not affirmatively represent themselves as members of a specific participating group or organization.
L. No employee shall conduct an infiltration of a First Amendment Activity unless specific approval has been obtained from the Chief of Police or designee.
_______________________________________

Approval



Date


vol 1 - ch 13

first amendment activities - 2

